
EVIDENCE & PERSPECTIVES

W
henever there are eco-
nomic problems, it be-
comes fashionable to 
find parties to blame 

and hold responsible. In the aftermath 
of such situations, we often see legal ac-
tion and then some measure of reform 
to help prevent these problems from 
happening again.

It’s in this context that I fi nd myself 
fi elding questions about loss prevention 
and precautionary measures 
that can be adopted to help 
mitigate a possible directors 
and offi cers liability lawsuit. 
These questions come from 
risk managers, senior man-
agement, and independent 
directors, who want to know 
what can be learned from this 
experience. 

I don’t pretend to have all 
the answers, but I see enough 
accounts and claims to make 
some observations. My obser-
vations do not necessarily re-
side in SEC or stock exchange 
requirements; rather, they’re 
in places where consensus is 
not easy or readily available. 
They are also in places that 
can matter a lot in terms of 
risk mitigation, and that can make a dif-
ference in claim dynamics:

Enterprise Risk Management: Much 
of today’s recession and fi nancial crisis 
boils down to a collapse of enterprise 
risk management. This might be a re-
sult of a lack of education on effective 
risk analysis — which, done properly, 
involves specifi c methodologies to iden-
tify exposures, quantify their probabil-

ity, and measure their impact. Good risk 
management requires expansive, creative 
thinking to push an enterprise through 
hypothetical scenarios — even absurd 
ones. The exercise especially requires 
time, which may have been another 
problem in the past.

Boards simply must demand that the 
risk analysis exercise be performed at 
least annually, and they must be com-
fortable with the process that senior 

management has established, 
as well as be able to make 
ongoing adjustments. The 
analysis should examine 
potential crisis scenarios in-
volving fi nancial, reputation, 
product, technology, and 
other areas. If such a vigor-
ous process is unfamiliar to 
the board and management, 
then they should consult an 
outside adviser.

Board Minutes: I have had 
the opportunity to partici-
pate on some panels with 
attorneys to discuss best 
practices for taking minutes 
at board meetings. What I 
found rather intriguing about 
these experiences was the lack 

of consensus on minute taking. 
To determine the best approach, I 

highly recommend talking to outside 
counsel. In addition, because you might 
not get clear consensus on one or more 
protocols for taking minutes, the board 
may need to make some of its own fi rm 
decisions.

The Early Response to Inquiries: Many 
boards underestimate the importance 

of  the initial response of  company 
personnel to inquiries from regulators 
and other investigating bodies. In some 
cases, benign-looking situations have 
virtually exploded into full-scale, expen-
sive investigations, both of individuals 
and companies — largely because the 
tenor of the early exchanges between 
the investigators and the company were 
so poor.

Many companies do a fairly good job 
of managing inquiries from the media 
and equity analysts. Yet they often do 
not understand how best to respond to 
regulatory or other investigatory bodies. 
In some cases, employees might become 
intimidated and volunteer informa-
tion without vetting questions with the 
proper internal company authorities. 
In the worst cases, regulators have been 
treated with rude condescension. Either 
way, a surprising number of companies 
have failed to train employees for these 
interactions.

Companies often presume that im-
portant inquiries automatically will be 
directed to senior management. In fact, 
this is not always the case. 

An investigatory body may start its 
search at the lower levels of the compa-
ny, where any damning information may 
be far less likely to enjoy the protections 
of a trained member of senior manage-
ment and where the employees might 
feel more obligated to be responsive. 

Hence, it’s critical that employees at 
all levels be trained in properly respond-
ing to inquiries by regulatory or other 
investigatory bodies. Employees should 
be informed on where to forward inqui-
ries and how to respond with a coopera-
tive, professional tone.

None of these issues constitute a 
“garden var iety” source of  D&O 
liability exposure, but each represents an 
area of tension that is neither obvious 
nor frequently discussed. Nevertheless, I 
believe the problems that can emerge are 
quite real and deserve the investment 
of time.                                                 

The author can be contacted at galbant@
chubb.com.
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Looking beyond your 
garden variety D&O risk
Potential trouble lies in ‘areas of tension’ that are 
not so obvious or frequently discussed.
BY ANTHONY GALBAN

14 Chubb 11-17 bc jk.indd   14 12/10/09   8:49:19 AM

 Reprinted from Directors & Boards® Fourth Quarter 2009
© MLR Holdings L.L.C. • 1845 Walnut Street, Suite 900 • Philadelphia, PA 19103

(215) 567-3200 • www.directorsandboards.com

7468_FR.indd   17468_FR.indd   1 12/15/09   10:44 AM12/15/09   10:44 AM



 
Chubb Group of Insurance Companies 

Box 1615, Warren, NJ 07061-1615 
www.chubb.com 
Form 14-10-0692 

 

7468_FR.indd   27468_FR.indd   2 12/15/09   10:44 AM12/15/09   10:44 AM



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Average
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Average
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


